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There were periodic transfers of heavy farm
equipment and workmen  betl;jecn. appellant and Theba Farms., _. T’he
transfers of farm equipment were made on a reciproc-al ,basis.i. 1
with-put  any intercompany charges,> The workme,n were. p a>d by
the particular CCXi~tUly for. ihi.ch they were working at a given
-time, 011 fZElirf3Ptd.  OCC!El.:lfO~~S  9 f’erJ;;iliear  and  s;oads -nssdud b y
Theba Farms ?srere  p u r c h a s e d  thro.ugh ZI.rJg  &h-it  a FinarLC.h~_-.fO~..
Theba Farms was arranged by Jack &rris.in-his capacity as
manag.er  and -he and other persons connected with -the joint
venture personally guaranteed t’ne repayment of loans o The
joint-  venture incurred substantial ~OS-set3  Idnil_e  a,ppellant
operated at a profit,

I n  i t s  f r a n c h i s e  t a x  r e t u r n s  appellant  reported
its income attributable ._to..Calj_fsrnia  by the use .of separate
accoun~ting  _and deducted from such income its share. of the.
Arizona joint venture losses, Based on its determination,
that the California and. Arizona operations were separate rather
than unitary 9 r-e.spondent excluded the Arizona losses from the
computation of appellant  * s income, _ .__ _..

Section 25101 of the Revenue and Taxation Code
requires a taxpayer deriving income -from sources botht:4thin--  .
and without the -state to measure its California tax by the
net income derived from or attributable to sources within
this state, If a business is unitary in nature, the share
of the combined net income attri.but%ble  to California must
.be determined by a formu.la composed_ of property, pa-;~‘oll~
sales or similar factors, ( B u t l e r  Bras,- v. ~~_,Ql_g~&,  17 Cal,
2 d  664 [ill P,2d 33411, affad, 315 U,S, 501 [86 L, E d ,  99130)

In recent decisions) the California, Supreme Court
reaffirmed t’he test-s to be’ used i.n ascertaining- then existence
of a unitary business, (Superior Oil Cot v. F.l>a.nch”.ss  Tax,..-_._-_I-^----^~_--_
Board, 60 Cal. 2d LtO6 [ &cal.l?,ntmx 386 P ,2d 33j;
W_onolulu Oil J!ern, v. Franchise Tax Board 60 Cal. 2d 1~17-..--
[3mal, Hptr. 552, 380 P,2d&55~~irnder~‘one  test, a.~--'---'
bu-siness is unitary in nature if there is unity of ownership;
unity of operation, and unity of use. Under an0th.e.r approach,
a. u.nitary  business exists when operation of the portion of
the business done within the state is dependent upon or
coni~rihu'ies  to the o'peratfion  of the bus ines s .  withqv_t.  the state,
Implicit in the latter test is a unity of ownership requirement,

The first ground for respondent’s position that
appellant and Theba Farms were not engaged. in a unitary
business is that there was no unity cf ownership of the two
c OITip  ani e s o Appellant concedes that unity of ownership is a
necessa.ry  el ement of a uni_t,ary  business but argues that its
15 percent interest in Theba Fasl-as meets the ownership
requirement a
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Appellant1  s argument is not supported by any

authori  t-y th.at we have di s~overed~ We are not aware of any
case in. t:hich a  c o u r t  h a s found a unitary business to exist in\

j2-e absence of sn element of con’trolling  owlership  Over all
j parts of- the husinesso As s&ted by authorities -in this -field:.-;.
-“separate olwership alone~- requires separation of treatment,
no matter how closely the business activities are otherptise

integrated, II (Keesling &- Warren.,
- Al.l_oca+ion of Income, (1960-)-lll_."--""P
.. Vhe essentia_ p“?-~erequisite

system. are. operated and ultimately controlled as a single
._.. -. -enterprise with each.part  dependent upon and contributing

to the lrhole o I’ (Wilkie, Uniform Amca,t&n  of Inco_@e from. . lJnitary _B~~.simss (1959) 37 Taxes Tk37,~i-0~~Two companies
may depend upon or contribute to each other as, for example,
>inere one buys the’products of the other but their operations
would-not properly be treated -as unitary unless the element

p were added, In the absence of
intercompany transactions. and  inter-

company charges constitute arms l-length dealings which may. be
reflected adequate]_y by separate accounting,

0

Vi_thout  determining the exact percentage. of common.,~.-
ownership that is necessary t.o meet the unity of oww?rsw

.- r’equi~etit  9 we conclude that the requirement is not met..in .
this case@

.I

O R D E R- . . - - -
Pursuant to the views expressed  in the opinion

of th.e board on file in this proceeding, and. good cause
appearing therefor,
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-a IT IS HF,ZBY ORDXKED,  ,\DJUDGED  AHD DECIBEL)  9 pursuant
to- section 25667 of the Revenue. and Taxation Code, that-.the
actio:l  of the Franchise Tax Eoard on the protests ofL. . Jack. Harris, Inc,, agsins:cl proposed -assessqmts of _ addit;ional
franchise ta>; in the amounts o:f $10,937-016-and  $288;35.for’-

~. -the income years ended Augu_st:  31.; .1960, ‘and 196%; respectively,
be and the same is h-ereby sustained.

.- Dorle at Sacramento Californi&,  t h i s  3 r d  day ‘,’
of Janua~ry .) 1967?- by the State’Board of Equalization,

/P m - - -
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S e c r e t a r y9
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